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The patent system that once accelerated
the development of technology is becom-

ing a barrier to innovation because of the
growing backlog of applications that have
been filed and await examination. The rules
and regulations that govern the patent system
are well defined. Nevertheless, the patent sys-
tem has not kept pace with innovations and
economic factors that drive the U.S. economy.

New technologies are being accepted and
used by consumers at an exponential rate. For
example, it took approximately 27 years for
one-quarter of the U.S. population to use a tel-
evision, as compared to 16 years to use a mo-
bile phone and just six years to use the World
Wide Web. The ever increasing rate of accept-
ance of new technologies has driven the de-
velopment of innovations by those who want
to develop and market new products.

Unfortunately the United States Patent and
Trademark Office (USPTO), which bears the
burden of “advancing the public welfare” by
examining patent applications and granting
patent protection to inventors, is bogged
down with a mountainous backlog of more
than 700,000 unexamined patent applica-
tions, a high patent examiner attrition rate
and budget cuts that have stymied progress
and plans aimed at reducing patent applica-
tion pendency.

The current average patent application pen-
dency (the average time from the filing date
of an application until the issuance of a patent
or abandonment of the application) is 34

months, with several technology areas averag-
ing more than 42 months. 

For a number of years now companies and in-
dividual inventors have been faced with the
dilemma that, because of the excessive patent
application pendency, it can often take longer
to secure patent rights to an invention than the
time it takes to develop and bring a product
embodying the invention to market. 

Until a patent is granted on pending patent ap-
plications, patent applicants do not have fed-
erally granted rights that can be enforced
against competitors who choose to copy their
inventions. Thus, companies and independent
inventors who market and exploit their inven-
tions risk exposing their inventions publicly be-
fore they can prevent competitors from
copying their inventions. This risk is propor-
tional to the extent of the patent application
pendency time that extends beyond the prod-
uct development time. Moreover, until the
USPTO allows a patent application, the patent
applicant cannot be sure of whether enforce-
able rights will be granted and what the scope
of the enforceable rights might be. Only at the
end of a patent application’s pendency will a
patent applicant know these outcomes.

Products from the past can be identified that
have life cycles which were too short to be
protected in the time it took patent rights to
be granted. Examples include sunglass designs
that change annually and computer disk drives
that evolved too rapidly.

However, as patent application pendency has
increased and product development times
and product life cycles have decreased, com-
panies and individual inventors are question-
ing the value of patent protection for more
and more products.

For small businesses and start-up companies,
excessive patent application pendency can
often be a barrier to obtaining investor funding
or a factor that limits the amount of available
funding at a critical time when development
costs are high. The current economic situation
has limited the amount of available investor
funding. Accordingly, lower risk investments are
more attractive to investors. These include in-
vestments in technologies that are patented. To
obtain investor funding for technologies that
are classified “Patent Pending,” investors need
to be convinced that pending applications have
a good chance of being allowed. With an al-
lowance rate of 45.6% in 2010, it can be diffi-
cult to provide investors with an acceptable
comfort level, especially for patent applications
for which examination has not begun. The
“Patent Pending” status of a pending non-pro-
visional patent has been devaluated by the cur-
rent patent application pendency and backlog.
A small business or start-up company whose
foundation is based on a pending provisional
application can offer little comfort to investors.

The same issues that face small businesses and
start-up companies also play against companies
and individual inventors who desire to develop
and license their inventions. Until a licensed
pending patent application issues, a licensee re-
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mains at risk that competitors could merely
produce and market similar products. Typically
licensees include provisions in license agree-
ments that terminate the agreements if the un-
derlying pending patent applications fail to
issue as patents.

While the current patent pendency problem has
caused an unfavorable and sometimes discour-
aging view of the patent system by many, and
particularly first time applicants, there are no
other options by which to obtain federal pro-
tection of inventions. Unfortunately, the recent
$100 million budget cut imposed on the USPTO
for the remaining portion of 2011 has forced a
postponement of a number of initiatives that
held promise for improving patent application
pendency. Both inventors and companies alike
can only hope that patent application pendency
will not further deteriorate before the USPTO
is able to continue efforts at reducing pendency.

Michael Gzybowski concentrates his intellectual
property practice in preparing and prosecuting U.S.
patents and obtaining foreign patents. He also pro-
vides support for patent litigation, counsels clients
on patentability, infringement and validity issues,
and prepares and evaluates licensing agreements.
Mr. Gzybowski has more than 20 years of experi-
ence, which includes his work as a patent examiner
at the USPTO prior to entering private practice.
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