
SUCCESSFUL APPROACHES 
TO ITC LITIGATION

THE WAY FORWARD
IN ITC IP LITIGATION



With the globalization of corporations, the advance of new technologies, and ever increasing 
competition worldwide, the way forward for protection U.S. Intellectual property rights must 
include the United States International Trade Commission (ITC).

The ITC is a quasi-judicial federal agency located in Washington, D.C. that functions much like a 
specialized court. Section 337 of the Tariff Act of 1930 empowers the ITC to investigate complaints 
to enforce U.S. intellectual property rights. Injunctive relief in the form of exclusion orders is 
available to those companies whose patents, trademarks or copyrights are infringed or whose 
trade secrets are misappropriated. The exclusion orders are powerful remedies that require U.S. 
Customs and Border Protection (CBP) to bar the importation of the infringing goods into the 
United States. This injunctive relief is not available in district court.

The ITC allows both U.S. and foreign qualifying entities to address claims of patent, trademark, 
or copyright infringement by imported goods, unfair competition related to imported products, 
misappropriation of trade secrets or trade dress, false advertising, and antitrust issues.

STRATEGIES THAT INCLUDE  
THE ITC



LEADERS IN SCIENCE AND 
TECHNOLOGY 
With more than 30 advanced 
scientific and technical degrees, 
Brinks lawyers speak the language 

of innovation. Many have held private industry 
positions providing hands-on technology and 
engineering experience, along with a practical 
understanding of business issues. Our client-side 
perspective helps us anticipate obstacles, spot 
opportunities and develop strategies to increase 
portfolio value.

ACT GLOBALLY
The more successful your 
innovation, the more protection is 
needed. Brinks clients trust our 

experience to help them safeguard patent portfolios 
around the world. We use all available tools—
including Fast-Track programs and international 
compacts—and a network of trusted international 
partners to develop and execute comprehensive 
global patent strategies.  

INSIDER’S PERSPECTIVE 
Brinks has deep experience 
in proceedings before the 
ITC—which you can leverage 
to protect your interests. In 

addition to having over 80 experienced litigators 
with undergraduate and advanced technical 
and scientific degrees—who are members of 
the PTO bar—Brinks attorneys have an intimate 
understanding of ITC and ALJ practices and 
procedures. One of our attorneys formerly served 
as an attorney for the ITC and Section 337 cases 
while serving in the Office of General Counsel and 
also in the Office of the Chairman on detail while 
at the agency. Another of our attorneys is a former 
ITC Administrative Law Judge (ALJ). From their 
experience, these attorneys have unique “insiders” 
insights into which tactics and arguments succeed 
and which tactics and arguments fail at the ITC.
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RELIEF
The ITC will issue injunctive relief in the form of an exclusion order that bars 
importation of the infringing product, which is not available in district court. Unlike 
the District Court, the recent Supreme Court eBay injunctive relief requirements do 
not apply to ITC proceedings. CBP enforces the ITC’s exclusion orders at the U.S. 
border by prohibiting entry of the excluded infringing imports. The ITC also may 
issue cease-and-desist orders to prohibit the sale of distribution of infringing imports 
already in the United States. However, unlike in district court, monetary damages are 
not available.

SPEED
The ITC provides an attractive alternative to district court for IP owners seeking a 
quick remedy against infringing imports. Discovery takes places within the first eight 
to nine months of a case being initiated, and the parties can expect a hearing on 
the merits before an administrative law judge in approximately ten months from the 
initiation of the investigation. The administrative law judge usually issues an initial 
determination approximately three months after the hearing. The ITC may review 
the initial determination, but the process is generally completed within 16 months of 
initiation. 

IN REM JURISDICTION
The ITC has in rem jurisdiction over all goods imported into the United States, unlike 
district court proceedings, which also require personal jurisdiction. A complainant 
can file for an investigation at the ITC even if the importer, seller, or consignee is 
unknown. This allows for the opportunity to address infringement claims by multiple 
parties and products in a single forum without jurisdictional disputes, especially over 
foreign parties. The ITC also has nationwide subpoena powers against parties and 
third parties and the authority to issue sanctions against foreign respondents who 
fail to comply with discovery requirements.  

 

THE WAY FORWARD INCLUDES

THE ITC’S DISTINCT ADVANTAGES OVER DISTRICT COURT:   
QUICKER REVIEW-AND INJUCTIVE-TYPE RELIEF AT THE BORDER
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